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[3410-16] 
Title 7—Agriculture 


CHAPTER VI—SOIL CONSERVATION 
SERVICE, DEPARTMENT OF AGRI- 
CULTURE 


SUBCHAPTER D—LONG-TERM CONTRACTING 


PART 632—RURAL ABANDONED 
MINE PROGRAM 


AGENCY: Soil Conservation Service 
(SCS), U.S. Department of Agriculture 
(USDA). 


ACTION: Final rule. 


SUMMARY: This rule establishes 
final Soil Conservation Service (SCS) 
rules and regulations for implementa- 
tion of the Rural Abandoned Mine 
Program as authorized by Pub. L. 95- 
87, 91 Stat. 460 (30 U.S.C. 1236). The 
program provides long-term Federal 
technical and financial assistance to 
land users for the reclamation, conser- 
vation, and development of certain 
abandoned coal-mined lands. 


EFFECTIVE DATE: October 2, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


David P. Overholt, Director, Conser- 
vation Operations Division, Soil Con- 
servation Service, U.S. Department 
of Agriculture, P.O. Box 2890, Wash- 
ington, D.C. 20013, phone: 202-447- 
7145. 


SUPPLEMENTARY INFORMATION: 
Title IV of Pub. L. 95-87 establishes an 
Abandoned Mine Reclamation Fund 
and provides for four reclamation pro- 
grams—Federal, State, Indian, and 
rural lands. The Secretary of the Inte- 
rior is administratively responsible for 
all abandoned mine programs except 
the rural land program. The U.S. De- 
partment of Agriculture, through the 
Soil Conservation Service (SCS), is re- 
sponsible for the Rural Abandoned 
Mine Program. 

Proposed rules and regulations for 
the Rural Abandoned Mine Program 
were published by SCS in the FrepERAL 
REGISTER On April 11, 1978 (43 FR 
15312). A draft program environmen- 
tal impact statement and a draft regu- 
latory impact analysis of the proposed 
program also were made available for 
public inspection on April 14, 1978. 

To maximize public benefits and 
treat as much of the eligible land and 
water as possible at minimum Federal 
cost, SCS intends to conduct the pro- 
gram in strict accord with the funding 
priorities specified in the law and this 
rule. Therefore, applications for pro- 
gram assistance that are of low prior- 
ity will not be funded until the first 
priority reclamation work is complet- 
ed. Reclamation work that provides 
the most public benefits within a pri- 
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ority category will have precedence 
over reclamation that would produce 
lesser public benefits. Reclamation 
solely for the benefit of the land 
owner or user will not be funded until 
all applications that have public bene- 
fits are funded. 

SCS received 116 comments from 31 
agencies 2nd organizations on the pro- 


' posed program in public hearings and 


letters. Seven comments definitely fa- 
vored the proposed program, and none 
strongly objected to the program as 
proposed. All comments were given 
full consideration in. developing the 
final rule. The full text of every com- 
ment received is on file and available 
for public inspection in Room 6134, 
South Building, U.S. Department of 
Agriculture, Washington, D.C. 

Most comments offered specific sug- 
gestions for clarifications and im- 
proved editing. These comments were 
accepted and are incorporated in the 
final rule. In addition, SCS made sev- 
eral changes in the organization and 
content in response to comments pro- 
vided by the U.S. Department of Agri- 
culture. 

These changes include total exclu- 
sion of Federal lands from program 
eligibility, the addition of subpriorities 
within each priority category, the ad- 
dition of provisions to preserve or sur- 
render crop history and allotments, 
and the addition of language in the 
cost-share rates to provide maximum 
flexibility in establishing rate levels 
that will achieve program purposes 
and appropriate levels of participa- 
tion. 

The most substantive public com- 
ments and their responses are as fol- 
lows: 

(1) Two comments suggested that 


-the purpose of the Rural Abandoned 


Mine Program should be broadened to 
include reclamation of all abandoned 
mined lands. 

Response: This suggestion was re- 
jected because section 406 of Pub. L. 
95-87 is subject to the requirements of 
section 404, which defines eligible 
lands and water as those ‘‘mined for 
coal or which were affected by such 
mining, wastebanks, coal processing, 


or other coal mining process * * *,”- 


Only reclamation activities carried out 
on noncoal-mined lands under the re- 
quirements of section 409 of the law, 
filling of voids and sealing of tunnels, 
which are not applicable to this pro- 
gram, may be done without regard to 
section 404. 

(2) Six comments expressed concern 
that the -proposed rules did not pro- 
vide for coordination between this pro- 
gram and the State reclamation pro- 
grams. One of these commentators 
also indicated that more public partici- 
pation should be required through 
public hearings and notices. 


Response: SCS has reworded § 632.3 
to clarify SCS responsibility for co- 
ordination and to expand the program 
areas included in the coordination. In 
addition, SCS believes coordination 
within a State will occur primarily 
through the State reclamation com- 
mittee, which includes a representa- 
tive of the State reclamation agency. 
Reclamation committees will also pro- 
vide opportunities for public participa- 
tion on both the State and local levels. 
However, SCS does not believe public 
hearings or public notices are required 
for every reclamation plan or contract 
with individual land users. Exceptions 
are made if an environmental impact 
statement is to be prepared or if recla- 
mation is proposed by public entities. 
A record of SCS decisions concerning 
reclamation performed under the pro- 
gram is available for public inspection. 

(3) Four comments questioned the 
use of remining as a reclamation tech- 
nigue because it appears to conflict 
with the requirements of title V of 
Pub. L. 95-87 concerning active mining 
operations. 

Response: SCS agrees. The use of re- 
mining as a reclamation technique has 
been deleted from the final rules. If 
the surface rights of abandoned coal- 
mined lands are under lease or ease- 
ment to be remined, they are not eligi- 
ble for reclamation under this pro- 
gram. These lands will be reclaimed 
under the regulations 30 CFR, Parts 
715, 716, and 717, for active mining. 

(4) Fourteen comments expressed 
concern that the term “inadequately 
reclaimed” as defined and used to de- 
scribe eligible lands and waters would 
permit the reclamation of abandoned 
coal-mined lands that were naturally 
reclaimed. 

Response: SCS agrees. ‘‘Inadequately 
reclaimed” has been redefined to indi- 
cate that inadequately reclaimed areas 
must, in their present condition, be 
continuing to substantially degrade 
the environment, damage or prevent 
beneficial use, or create dangers to 
public health and safety to be eligible 
for reclamation. 

(5) Ten comments questioned the 
criteria for designating States for pro- 
gram participation. Several also indi- 
cated that too much emphasis was 
placed on the SCS inventory of aban- 
doned coal-mined lands, and one sSug- 
gested that only States with approved 
State reclamation plans should be des- . 
ignated. 

Response: These criteria were includ- 
ed in the proposed rules to provide the 
flexibility to implement any of the 
program alternatives being considered 
in the draft program environmental 
impact statement. In the final envi- 
ronmental impact statement, SCS has 
selected the alternative that allows 
the program to operate in all States 
that have eligible lands and waters. 
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Current inventories are used only to 
identify the States and counties that 
are potentially eligible to participate 
in the program. However, SCS reject- 
ed the suggestion to limit the program 
to States having approved State recla- 
mation plans. Some States with aban- 
doned coal-mined lands no longer have 
active coal mining, other States may 
not be able to develop and receive ap- 
proval of a State plan for several 
years, and some States may not have 
enough abandoned coal-mined lands to 
justify preparing a State plan. In 
many of these situations, except for 
emergency reclamation by the Office 
of Surface Mining, the Rural Aban- 
doned Mine Program may be the only 
program available to correct continu- 
ing environmental degradation or 
public health and safety hazards in 
these States. 

(6) Four comments indicated that 
reclamation standards were not specif- 
ic enough and questioned the adequa- 
cy of SCS standards and specifications 
for reclamation activities. 

Response: SCS standards for all con- 
servation practices, including reclama- 
tion, are developed in consultation 
witht universities, reasearch institu- 
tions, companies, and individuals and 
are based on research and practical ex- 
perience (7 CFR, Part 653, § 653.2). 
SCS is cooperating with the Office of 
Surface Mining in developing stand- 
ards for abandoned land reclamation. 
SCS technical staffs continually revise 
and update existing standards and 
specifications to insure consistency 
with State and Federal requirements 
and proven technology. These stand- 
ards and specifications, as applicable, 
are found in SCS field office technical 
guides and are based on the guidelines 
contained in the SCS National Hand- 
book of Conservation Practices. In ad- 
dition, many conservation practices 
use to treat conservation probiems are 
applicable to reclamation. SCS recog- 
nizes the need for flexibility to pre- 
pare special designs on a case-by-case 
basis to treat unique problems on coal- 
mined lands. As needed, SCS will also 
use professional services from the pri- 
vate sector to prepare special designs. 

(7) One comment suggested that a 
section should be added to the final 
rules to insure adequate protection of 
historic properties. 

Response: SCS guidelines for com- 
plying with the Advisory Council on 
Historic Preservation procedures are 
contained in 7 CFR Part 656. These 
apply to all SCS activities. It is not our 
purpose to duplicate those require- 
ments in these rules. 

(8) One comment suggested that the 
procedures should indicate how areas 
proposed for reclamation are to be 
evaluated for their importance to rare 
and endangered species and other 
wildlife values. Concern was also ex- 
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pressed that the program would re- 
claim abandoned lands for agricultural 
uses at the expense of wildlife values. 

Response: SCS considers wildlife 
values in environmental assessments. 
These assessments are used to help 
identify acceptable treatment alterna- 
tives for the land user’s consideration. 
The land user selects the postreclama- 
tion land use within the limits of pro- 
gram requirements and technical fea- 
sibility. Abandoned lands that have 
natural vegetation and wildlife vaiues 
also will be preserved by the change in 
the definition of inadequately re- 
claimed lands. See response (4). SCS 
policy for considering rare, threat- 
ened, and endangered species is con- 
tained in 7 CFR, Part 650, § 650.22. 

(9) Two comments suggested that 
new subsections be added to empha- 
size restoration of the visual quality of 
abandoned lands. 

Response: SCS agrees. Restoration 
of visual quality is an important public 
benefit that can result from reclama- 
tion. Paragraph 632.15(d) has been 
reworded to indicate more clearly 
practices for improving visual quality 
are eligible for cost sharing. 

(10) One comment. indicated that 
the program should be subject to the 
requirements of the Office of Manage- 
ment and Budget Circular A-95. 

Response; Reclamation by individual 
land users on private lands is excluded 
from A-95 notification and review. 
However, the A-95 procedures are ap- 
plicable when reclamation is carried 
out by public entities on public lands. 
In these situatons, SCS, under existing 
policy, is to follow established A-95 
review procedures. 

(11) One comment expressed con- 
cern that the cost-share payments 
made to land users for carrying out 
reclamation activities would be tax- 


‘able as income and program participa- 


tion would be seriously reduced. 

Response: SCS agrees. A preliminary 
ruling by the Internal Revenue Serv- 
ice indicates that cost-share payments 
made to land users under this program 
are considered to be taxabie income. 

(12) One comment expressed con- 
cern that prohibiting channelization 
would seriously limit the ability of 
SCS to reclaim adequately certain 
abandoned lands. Three other com- 
ments indicated that the definition of 
a stream as used in conjunction with 
channelization would permit channel- 
ization. 

Response: It is not the intent of SCS 
to channelize streams under this pro- 
gram. Channelization is prohibited by 
law; however, the law does not define 
channelization, SCS has deleted the 
definition of a stream and defined 
channelization as the overail widening, 
deepening, realining, or construction 
of a protective lining over all or part 
of the perimeter of the channel of a 
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perennial stream. This. definition 
would permit-the stabilization of erod- 
ing streambanks within the bound- 
aries of eligible lands with vegetation 
or riprap and would permit the remov- 
al of excessive debris or sediment with- 
out complete disruption of the stream. 

A final program’ environmental 
impact statement. was made available 
by the Environmental Protection 
Agency on July 7, 1978. This énviron- 
mental impact statement discloses the 
significant cumulative environmental 
impacts of the selected program alter- 
native. 

A final regulatory impact analysis of 
the selected program alternative was 
made available for public inspection 
and review on September 12, 1978. 

Both of these documents are on file 
for public inspection in Room 6134, 
South Building, U.S. Department of 
Agriculture, Washington, D.C. 


Dated: September 21, 1978. 


B. M. Davis, 
Administrator, 
Soil Conservation Service, 


Title 7 of the Code of Federal Regu- 
lations is amended by adding a new 
part 632 to read as follows: 


Subpart A—General 


Purpose and scope. 
Objectives. 
Responsibilities. 
Definitions. 


632.1 
632.2 
632.3 
632.4 


Subpart B—Qualifications 


632.10 
632.11 
632.12 
632.13 


Applicability. 

Availability of funds. 

Funding priorities. 

Eligible lands and water. 

632.14 Eligible land users. 

632.15 Eligible uses and treatment of re- 
claimed lands. 

632.16 Methods of applying planned land 
use and treatment. 

632.17 Cost-share rates. 

632.18 Special projects. 

622.19 Crop history and allotments. 


Subpart C—Participation 


632.20 
632.21 
632.22 
632.23 


Application for assistance. 
Reclamation plan. 

Contracts. 

Access to land unit and records. 


Subpart D—Cost-Share Procedures 


632.30 
632.31 


Applicability. 
Cost-share payment. 


Subpart E—Appeals and Viclations 


632.40 
632.41 
632.42 


Appeals. 
Violations. 
Violation procedures. 


Subpart F—Environment 


632.50 Environmental assessment. 

632.51 Accord with environmental laws and 
orders. 

632.52 Identifying typical classes of action. 


Autuority: Section 406, Pub. L. 95-87; 91 
Stat. 460 (30 U.S.C. 1236). 
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Subpart A—General 


§632.1 Purpose and scope. 


(a) The purpose of this part is.to set 
forth the Soil Conservation Service 
(SCS) rules and regulations to carry 
out the Rural Abandoned Mine Pro- 
gram under section 406, Pub. L. 95-87; 
91 Stat. 460 (30 U.S.C. 1236). 

(b) The Rural Abandoned Mine Pro- 


gram: 

(1) Through the SCS. delivery 
system, assists land users to voluntar- 
ily develop reclamation plans and 
apply conservation treatment for the 
reclamation, conservation, and devel- 
opment of eligible coal-mined lands 
and water, and 

(2) Provides cost sharing through 
long-term contracts according to an 
approved reclamation plan, to land 
users for establishing land use and 
conservation treatment on these lands. 


$632.2 Objectives. 


(a) The objectives of the program 
are to protect people and the environ- 
ment from the adverse effects of past 
coal-mining practices and to promote 
the development of the soil and water 
resources of unreclaimed mined lands 


y: 

(1) Stabilizing mined lands. 

(2) Controlling erosion and sediment 
on mined areas and areas affected by 
mining. 

(3) Reclaiming lands and water for 
useful purposes. 

(4) Enhancing water quality or quan- 
tity where it has been disturbed by 
past coal-mining practices. 


$632.3 Responsibilities. 


(a) The Rural Abandoned Mine Pro- 
gram is administered by the U.S. De- 
partment of Agriculture (USDA) 
through SCS in accordance with the 
delegation of responsibility contained 
in § 601.1(h) of this chapter. 

(1) The Administrator of SCS is re- 
sponsible for national program mapn- 
agement and administration and for 
coordinating program operations with 
the Office of Surface Mining (OSM), 
U.S. Department of the Interior. 

(2) State conservationists (Responsi- 
bie Federal Officials) are responsible 
for program operations within a State 
including program coordination with 
the State reclamation agency and the 
representatives of OSM. 

(b) The primary public contacts for 
program assistance are the district 
conservationists located in local SCS 
field offices. 

(c) SCS is assisted by other USDA 
agencies in accordance with existing 
authorities and agreements in carrying 
out the program. 

(d) SCS is to coordinate Rural Aban- 
doned Mine Program activities with 
SCS programs and the other reclama- 
tion programs authorized by Pub. L. 


_ - 
Te 
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95-87 that are carried out by the 
Office of Surface Mining of the U.S. 
Department of the Interior, State rec- 
lamation agencies, and Indian tribes. 
Coordination includes program devel- 
opment, development of reclamation 
standards, preparation of special re- 
ports, requests for funding, and relat- 
ed actions required to achieve coordi- 
nation between programs. 

(e) SCS is to consult with State and 
local reclamation committees to obtain 
recommendations on program oper- 
ation, evaluation of applications -for 
reclamation assistance, and public par- 
ticipation. The SCS State Conserva- 
tionist is to use existing reclamation 
committees or encourage the organiza- 
tion of a new State committee for this 
purpose. The State Conservationist is 
to serve as a member when the com- 
mittee is functioning for the purposes 
of this program. Representatives of 
the Office of Surface Mining, State 
reclamation agency, State water qual- 
ity agency, State conservation agency, 
and other agencies or groups are to be 
invited to participate as members. In- 
dividual citizens may participate 
through the State committee. Local 
committees, if needed, are to be orga- 
nized on a multicounty, county, con- 
servation district, or other appropriate 
area with a local membership struc- 
ture similar to the State committee. 
The district conservationist is to be a 
member of a local reclamation com- 
mittee organized to provide program 
guidance. 


§ 632.4 Definitions. 


Abandoned mined lands. Unre- 
claimed coal-mined lands that existed 
before August 3, 1977, and for which 
there is no continuing reclamation re- 
sponsibility on the part of a mine op- 
erator, permittee, or agent under State 
or Federal law or on the part of the 
State as a result of a bond forfeiture. 
See § 632.13. 

Average costs. The calculated cost, 
determined by recent actual costs and 
current cost estimates, considered nec- 
essary for a land user to carry out a 
conservation practice or an identifi- 
able unit of a conservation practice. 

Conservation district. A legal subdi- 
vision of State government responsible 
for developing and carrying out pro- 
grams of soil and water conservation 
with which the Secretary of Agricul- 
ture cooperates under the Soil Conser- 
vation and Domestic Allotment Act of 
1935. 

Conservation treatment. Specific 
conservation or reclamation practices 
applied to the land according to cur- 
rent standards and specifications in 
SCS technical guides. 

Coniract. A binding agreement be- 
tween SCS and the land user that in- 
cludes the reclamation plan and pro- 


vides for cost sharing the conservation 
treatment. 

Contracting officer. The SCS official 
authorized to enter into and adminis- 
ter contracts for the Rural Abandoned 
Mine Program. 

Cost. The monetary amount actually 
paid or obligated to be paid by the 
land user for equipment use, materi- 
als, and services for carrying out a con- 
servation practice or identifiable unit. 
If the land user uses his own re- 
sources, it includes the computed 
value of his labor, equipment use, and 
materials. ; 

Cost-share payments. Payments 
made to or on behalf of land users at 
established rates as specified in con- 
tracts for carrying out a conservation 
practice or an identifiable unit of such 
practices according to the contract. 

Financial burden. The land user’s 
cost of reclamation that cannot be ex- 
pected to be recovered within the con- 
tract period and that would probably 
prevent participation in the program. 
The land user must sign a statement 
to substantiate financial burden. 

Identifiable unit. A component of a 
conservation practice that can be 
clearly identified as a step in carrying 
out the conservation practice. 

Inadequately reclaimed. Lands or 
water that are mined for coal or are 
affected by mining conducted before 
August 3, 1977, which continue in 
their present condition to substantial- 
ly degrade the quality of the environ- 
ment, prevent or damage beneficial 
use of land or water resources, or en- 
danger the health or safety of the 
public. 

Landrights. An interest acquired by 
fee simple title, easements, and rights- 
of-way to occupy or use land, build- 
ings, structures, or other improve- 
ments. 

Land user. Any person, partnership, 
firm, company, corporation, associ- 
ation, trust, estate, other entity, or 
agent that owns or has management 
control of the surface rights of the 
land during the contract period or 
owns water rights on eligible lands. 
Also included are State or local public 
entities that own or control eligible 
land and water. 

Main benefits. The principal values 
or benefits that can be identified and/ 
or quantified as a result of reclama- 
tion. Main offsite benefits are those 
values that accrue to surrounding land 
users or the public in general as a 
result of the reclamation. Main onsite 
benefits are those that accrue to the 
participant. Examples of principal 
values or benefits include but are not 
limited to human lives and property 
protected, reduction of erosion or sedi- 
ment damage, elimination of public 
safety or health hazards, improvement 
of water quality, improved visual qual- 
ity, improved fish or wildlife habitat, 
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or restoration of beneficial uses of re- 
claimed areas. 

Reclamation commiitee. A commit- 
tee on a local or State level consisting 
of representatives of Federal and 
State agencies and other organizations 
or individuals that have responsibil- 
ities or interest in abandoned mine 
reclamation. The committee provides 
guidance to SCS on the operation of 
the Rural Abandoned Mine Program. 

Reclamation plan. A conservation 
and development plan as referred to in 
Pub. L. 95-87, consisting of a written 
record of land user decisions on pro- 
posed use, conservation treatment, and 
maintenance of eligible lands and 
water that will protect, enhance, and 
maintain the resource base. A reclama- 
tion plan contains pertinent soils data, 
a planned land use map or drawing, a 
record of use and treatment decisions 
including a schedule of conservation 
treatment, and other resource data as 
appropriate. 

Specified maximum costs. The maxi- 
mum amount of cost-share money that 
is to be paid to a land user for carrying 
out a conservation practice or an iden- 
tifiable unit of a conservation practice. 

Standards and specifications. Re- 
quirements that establish the accept- 
able quality level for planning, design- 
ing, and installing a conservation prac- 
tice on it achieves its intended pur- 
pose. SCS standards and specifications 
are contained in the SCS field office 
technical guides and are designed to 
be sound and practicable under local 
conditions. Technical guides are on 
file in local SCS fieid offices. 

Water rights. Any interest acauired 
in, priority established for, or permis- 
sion obtained for the use of water. 


Subpert B-—Qualifications 


§ 632.16 Applicability. 

This program applies to any county 
or other designated area within a 
State that had abandoned or inad- 
equately reclaimed coal-mined lands 
within its borders before August 3, 
1977. 


§ 632.11 Availability of funds. 


(a) The provisions of the program 
are subject to the annual appropri- 
ation by Congress of funds from the 
Abandoned Mine Reclamation Fund 
and the transfer of as much as 20 per- 
cent of these funds from the Office to 
Surface Mining to SCS for program 
operation. 

(b) Allotments of Rural Abandoned 
Mine Program funds to state conserva- 
tionists are to reflect the national pro- 
gram needs, the gecgraphic areas from 
which the funds were derived, the 
funding priority assigned to applica- 
tions for program assistance, including 
benefits expected to be derived, and 
the practicability and feasibility of the 
reclamation work proposed. 
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§ 632.12 Funding priorities. 


(a) Priorities for selecting reclama- 
tion work within a State are deter- 
mined by the primary purpose of the 
reclamation and are to be funded in 
the following order: 

(1) Priority 1. Protection of public 
health, safety, general welfare, and 
property from extreme danger of ad- 
verse effects of coal-mining practices. 
Extreme danger means a condition 
that could be expected to cause sub- 
stantial physical harm to persons, 
property, or the environment and to 
which persons or improvements on 
real property are exposed. 

(2) Priority 2. Protection of public 
health, safety, and general welfare 
from the adverse effects of coal- 
mining practices that do not consti- 
tute an extreme danger. 

(3) Priority 3. Restoration of the 
land and water resources and the envi- 
ronment where previously degraded 
by the adverse effects of coal-mining 
practices, including measures for the 
conservation and development of soil, 
water (excluding channelization), 
woodland, fish and wildlife, recreation 
resources, and agricultural productiv- 
ity. First consideration in this priority 
is to be the reduction of offsite 
damage affecting the public. Second 
consideration is to be given to rester- 
ing to beneficial uses for the main 
benefit of the land user. 

(b) Eligible and feasible applications 
for program assistance within each 
priority category (§ 632.12(a)) are to be 
funded in the following erder: 

(1) Individual persons or public enti- 
ties who owned the ciigible area before 
May 2, 1977, and who neither consent- 
ed to nor exercised control over the 
mining operation. 

(2) Individual persons who would ac- 
tively use the area, if reciaimed, for 
agricuitural or silvicultural purposes. 

(3) All other participants. 


§ 632.13 Eligible lands and water. 

Lands and water eligible for recla- 
mation are those that were mined for 
coal or were affected by coa!-mining 
processes and were abandoned or inad- 
equately reclaimed before August 3, 
1977. These lands and water are not 
eligible if: 

(a) There is continuing reclamation 
responsibility on the part of a mine 
operator, permittee, cr agent under 
State or Federal law or on the part of 
the State as a result of bond forfeit- 
ure. However, if the amount of the 
bond forfeiture was insufficient to re- 
claim the area covered by the bond, 
the area will be considered eligible. 

(>) They are under Federal owner- 
ship and control. 

(c) The surface rights 
easement or lease to be re 
coal or other minerals. 
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§ 632.14 Eligible land users. 


Landowners holding surface land 
and water rights, residents, tenants, or 
their agents who own or have manage- 
ment control of eligible land and/or 
water are eligible to participate in the 
program. Residents or tenants who do 
not own the land must have control of 
the land for the period of the pro- 
posed contract and have the written 
consent of the landowner. Land users 
may participate by operating as per- 
sons, partnerships, associations, corpo- 
rations, estates, trusts, or non-Federal 
public entities, and by acting individ- 
ually or jointly with other eligible 
land users. However, joint participa- 
tion with other eligible land users is 
required if the primary purpose of rec- 
lamation is enhancement of water 
quality or quantity. 


§ 632.15 Eligible uses and treatment of re- 
claimed lands. 


(a) Reclaimed lands and water may 
be used for cropland, hayland, pasture 
land, rangeland, woodland, wildlife 
land, natural areas, noncommercial 
recreation land, and the supporting 
uses associated with these land uses. 
Other land uses proposed by public en- 
tities for public use and benefit such 
as open space, conservation uses, natu- 
ral areas, and recreation sites may be 
approved by the SCS State conserva- 
tionist in accordance with the prior- 
ities stated in § 632.12. However, devel- 
opment of public sites, such as the in- 
stallation of recreation facilities, is not 
eligible for cost sharing. 

(bd) Reclaimed land tse is determined 
by the objectives cf the land user, 
compatibility of the land use with sur- 
rounding land use, end the practicabil- 
ity and feasibility of restoring the soil 
and water resources to support the use 
seiected, 

(c) The maximum acreage of eligible 
lands and water that may be offered 
for contract under one ownership is 
320 acres for the life of the program. 

(dad) Conservation treatment eligible 
for Federal cost sharing inciudes the 
combination of practices needed and 
feasible to achieve: 

(1) Protection of life, property, and 
elimination of public health and 
safety hazards, including land stabili- 
zation. 

(2) Restoration of the environment 
where degraded by past mining, in- 
cluding water quality, visual quality, 
recreation resources, fish and wildlife 
habitat, and erosion and sediment con- 
trol. 

(3) A site that can be developed for a 
beneficial use as specified in 
§ 632.15(a). Examples of eligible treat- 
ment that may be cost shared include 
but are not limited to: Land shaping 
and grading, critical area planting or 
other plantings for stabilization, im- 
proving visual quality, wildlife focd 
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and cover, diversions or terraces, wa- 
terways or lined ditches, grade stabili- 
zation structures, sediment basins, and 
special practices for sealing shafts and 
tunnels, correcting subsidence prob- 
lems, or other unusual situations. 
Practices not eligible for cost sharing 
are those that are solely applied to de- 
velop a reclamation site (including 
sites develped by public entities for 
public use), increase the production of 
crops, or for the recurring mainte- 
nance of applied reclamation. 

(e) Applied conservation treatment 
is to meet the applicable Federal and 
State standards for the reclamation 
and conservation treatment of aban- 
doned or inadequately reclaimed coal- 
mined lands and water. Where needed, 
these standards are incorporated in 
local SCS technical guides as the SCS 
standards and specifications applicable 
to the program. Special practices as 
specified in § 632.15(d) are to be devel- 
oped in cooperation with appropriate 
State or Federal agencies having the 
expertise or responsibility for the 
practices. 

<f) SCS State conservationists, in 
consultation with the State reclama- 
tion committee, are to: 

(1) Develop a list of practices that 
are eligible for cost sharing, and 

(2) Maintain, as applicable, lists of 
average costs of applying conservation 
treatment to eligible lands and waters. 


§ 632.16 Methods of applying planned land 
use and treatment. 


(a) Land users may arrange to apply 
the planned land uses and conserva- 
tion treatment specified in the con- 
tract by one or more of the following 
. methods: 

(1) By performing the required 
treatment with his own labor and 
equipment. 

(2) By hiring a qualified contractor 
to install the required treatment. 

(3) By requesting SCS to award and 
administer a contract to perform the 
required treatment in accordance with 
41 CFR Chapters I and IV. 

(b) State conservationists are to de- 
velop criteria specifying the conditions 
for which SCS will award and adminis- 
ter a contract. Criteria will consider: 
Type of equipment required, type and 
amount of conservation treatment re- 
quired, costs of the required reclama- 
tion, needs of the land user, and the 
applicable cost-share rate. If the Fed- 
eral share is less than 100 percent, a 
land user must put up his estimated 
share of the cost before SCS awards 
the contract. 


§ 632.17 Cost-share rates. 


(a) Cost-share rates paid by the Fed- 
eral Government are to be established 
and issued as instructions by the SCS 
Administrator in accordance with the 
following criteria: 
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(1) For 120 acres or less, the cost- 
share rate is to provide up to 80 per- 
cent of the costs of land use and con- 
servation treatment depending on the 
income-producing potential of the 
land after reclamation. However, this 
rate may be increased to a level re- 
quired to obtain participation if the 
main benefits of reclamation are off- 
site (in the public interest) and there 
is a declaration of financial burden by 
the participant. 

(2) The rate on acreage in excess of 
120 acres up to 320 acres maximum is 
to be reduced by up to 0.5 percent per 
acre. This reduced rate applies to the 
entire acreage offered for contract. 


§ 632.18 Special projects. 


(a) The SCS State conservationist 
may approve the following types of 
special projects subject to the eligibil- 
ity requirements, funding priorities, 
and cost-share rates as stated in 
§§ 632.12, 632.13, 632.14, 632.15, and 
632.17: 

(1) Field trials or demonstration 
projects recommended by the State 
reclamation committee. 

(2) Projects to enhance water qual- 
ity and quantity where past coal- 
mining practices disturbed local water 
supplies and where joint action by a 
group of eligible land users in coopera- 
tion with Federal and State agencies is 
needed to restore the water resource. 


§ 632.19 Crop history and allotments. 


(a) Most crop history and allotments 
on eligible lands were discontinued at 
the time of mining. However, if eligi- 
ble lands are classified as cropland at 
the time the contract is signed, the 
cropland crop history and allotment, if 
any, may be: 

(1) Preserved for a period not to 
exceed twice the length of the con- 
tract as provided in 7 CFR, Part 719, 
or 

(2) Voluntarily surrendered by the 
land user. 


Subpart C—Participation 


§ 632.20 Application for assistance. 


(a) Land users must submit an appli- 
cation for program assistance through 
the local conservation district or SCS 
field office. SCS is to announce dates 
for receiving applications through 
local media. Applications are to be re- 
viewed by the conservation district 
and/or local reclamation committee, 
which is to verify eligibility and rec- 
ommend funding priorities to the SCS 
district conservationist. The SCS dis- 
trict conservationist is to assign fund- 
ing priorities according to the recom- 
mendations unless he determines that 
applications are incomplete, ineligible, 
or “unfeasible. Low priority applica- 
tions that cannot be serviced within 
specific time periods established by 


the State conservationist are to be re- 
turned to the applicant with an appro- 
priate explanation. These applicants 
may reapply at a later date if they are 
still interested. 

(b) Eligible applicants are serviced 
within each subpriority according to 
the following criteria: 

(1) The specific type, amount, and 
relative importance of benefits to be 
derived. (Public benefits and offsite 
environmental improvement will take 
precedence over onsite benefits.) 

(2) Feasibility and practicability of 
reclaiming for the proposed uses. 

(3) Land user’s ability to proceed. 

(4) Date of the application. 


§ 632.21 Reclamation plan. 


(a) Responsibility. Land users are re- 
sponsible for developing a reclamation 
plan that will serve as a basis for a 
contract. Normally, a land user will 
need the technical services of SCS and 
the conservation district or another 
professional to develop an acceptable 
plan. 

(b) Objectives and priorities. The 
reclamation plan is to provide for the 
appropriate program objectives and 
priorities as stated in §§632.2 and 
632.12 and meet the definition of a 
reclamation plan as defined in § 632.4. 

(c) Review. (1) In areas served by 
conservation districts, reclamation 
plans are to be reviewed and signed by 
the district board to insure that 
planned land use and treatment is 
compatible with surrounding land uses 
and that proposed assistance is con- 
sistent with the district plan of work 
and priorities. In areas not served by 
conservation districts, the land use 
compatibility review may be per- 
formed by the local reclamation com- 
mittee. 

(2) If reclamation plans include 
lands within or adjacent to Federal 
lands, the plan is to be reviewed with 
the appropriate Federal land manage- 
ment agency to insure that the 
planned land use is compatible with 
that of the surrounding area. 

(3) Land users are responsible for in- 
suring that the proposed land use and 
treatment is compatible with local 
land use ordinances. 

(d) Approval. Proposed land use, 
conservation treatment, and sequence 
of application contained in the plan 
are to be agreed to by both SCS and 
the land user. The district conserva- 
tionist is to sign the reclamation plan 
to indicate technical approval. 


§ 632.22 Contracts. 


(a) Cost-sharing contracts. A land 
user who has an approved reclamation 
plan may enter into a contract with 
SCS to receive Federal cost-share as- 
sistance. All land users are to sign the 
contract. A land user is required to 
furnish evidence of management con- 
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trol, such as a long-term lease, record- 
ed deed, or land contract,.and must 
have the written consent of the land- 
owner. The SCS contracting officer is 
to sign the contract after determining 
that all documents meet program re- 
quirements. 

(b) Effect of contract. A land user 
who signs a contract is obligated to 
apply or arrange for the application of 
the land use and conservation treat- 
ment as scheduled in the reclamation 
plan according to approved standards 
and specifications. A land user may re- 
quest SCS to award and administer a 
contract to apply the conservation 
treatment as scheduled in the recla- 
mation plan in accordance with 
§ 632.16(a)(3). 

(c) ‘Permits, landrights, and water 
rights. The land user is responsible for 
obtaining the permits, surface land- 
rights, and water rights that may be 
required to perform the planned work. 
SCS is to assist land users in identify- 
ing the specific permit, landright, or 
water right required. 

(d) Operation and maintenance. 
During the contract period the land 
user is responsible for the operation 
and maintenance of applied conserva- 
tion treatment. Operation and mainte- 
nance requirements are to be included 
in the contract. 

(e) Period of contract. The contract 
pericd is to be no less than 5 nor more 
than 10 years. A contract is to extend 
for at least 3 years after the applica- 
tion of the last cost-shared conserva- 
tion treatment to insure adequate es- 
tablishment of vegetation and other 
treatment. Exceptions to the 3-year 
provision may be granted by the state 
conservationist for unusual circum- 
stances. 

(f) Transfer of contract. (1) If during 
the contract period all or part of the 
right and interest in the land is trans- 
ferred by sale or other action, the con- 
tract is terminated on the land unit 
that was transferred and the land 
user: 

(i) Forfeits all right to any future 
cost-share payments on the _ trans- 
ferred land unit, and 

(ii) Must refund cost-share payments 
that have been made on the trans- 
ferred land unit not to exceed the dif- 
ference between the estimated value 
of the land at the time of entering 
into the contract and at the time of 
transfer, unless the new land user be- 
comes a party to the contract as pro- 
vided in paragraph (f{)(2) of this sec- 
tion. 

(2) If the new land user becomes a 
party to the contract: 

(i) He is to assume all obligations of 
the previous land user on the trans- 

~ferred land unit. 

(ii) The contract with the new land 
user is to remain in effect with the 
original terms and conditions. 
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(iii) The contract is to be modified in 
writing to show the changes caused by 
the transfer. If the modification is not 
acceptable to the contracting officer, 
the provisions of paragraphs (f)(1) (i) 
and (ii) of this section apply. 

(3) The transfer of all or part of a 
land unit. by a land user does not 
affect the rights and obligations of 
other land users who have signed the 
contract. 

(g) Modification of contract. (1) A 
contract previously entered into with a 
land user may be modified only with 
the approval of the State conserva- 
tionist or as authorized under estab- 
lished policies. No contract may be 
modified uniess it is determined that 
the modification is desirable to carry 
out the program. 

(2) Contracts may be modified to 
add, delete, substitute, or reapply con- 
servation treatment if: 

(i) Applied conservation treatment 
failed to achieve the desired results 
through no fault of the land user, 

(ii) Applied treatment deteriorated 
because of conditions beyond the con- 
trol of the land user, or 

(iii) Other treatment is substituted 
that will achieve the desired results. 

(h) Joint contract. A land user may 
enter a contract jointly with other 
land users subject to the 320 acres 
maximum limitation per landowner. 
However, joint participation is permit- 
ted only if it will result in better land 
use and treatment than individual par- 
ticipation or if it is required by 
§§ 632.14 and 632.18(a)(2). 

di) Termination of coniract. Con- 
tracts may be terminated by mutual 
consent of the signatories only if the 
State conservationist determines that 
the termination is authorized under 
established policies and is in the 
public interest. In this case, the State 
conservationist is to determine the 
amount of refund. 


§ 632.23 Access to land unit and records. 


Any authorized SCS employee or 
agent is to have the right of access to 
land under application or contract and 
the right to examine any program rec- 
ords to ascertain the accuracy of any 
representations made in the applica- 
tion or contract. This includes the 
right to furnish technical assistance 
and to inspect work done under the 
contract. 


Subpart D—Cosi-Share Procedures 


§ 632.30 Applicability. 


This subpart contains procedures for 
making cost-share payments to a land 
user wher land use and conservation 
treatment is applied as specified in 
§ 632.16(a)(1) or (2). 
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§ 632.31 Cost-share payment. 


(a) Amount of cost-share payment. 
Cost-share payments are to be made at 
rates specified in the contract. The 
cost-share payment is to be deter- 
mined by one of the following meth- 
ods: 

(1) Average cost. 

(2) Actual cost but not more than 
the average cost. 

(3) Specified maximum cost. If the 
average cost or the specified maximum 
cost at the time of starting the instal- 
lation of a conservation practice or 
identifiable unit is less than the cost 
specified in the contract, payment is 
to be made at the lower rate. If the 
cost at the start of installation is 
higher, payment may be made at the 
higher rate. A contract modification is 
necessary if SCS determines that the 
higher cost is a significant increase in 
the total cost-share obligation. If costs 
are significant, cost-share payment is 
not to be made until the modification 
reflecting the increase is approved. If 
the higher costs are not significant, 
cost-share payments may be made if: 
funds are available. 

(bo) Time of payment. Cost-share 
payments are to be made to the land 
user after a practice or an identifiable 
unit has been satisfactorily applied. 
The land user is to submit claims for 
payment to the district conservationist 
no later than September 30 of the 
year after application. Late claims re- 
quire approval of the State conserva- 
tionist before payment can be made. A 
claim is to show the proportion of 
each land user’s contribution to the 
applied practice or identifiable unit. 

(c) Approval. The district conserva- 
tionist must certify that a practice- or 
identifiable unit has been satisfactori- 
ly applied before SCS can make cost- 
share payments. 

(d) Ineligible claim. A land user is 

not eligibie to receive cost-share pay- 
ments for a practice or an identifiable 
unit that was not carried out under 
program requirements. 
’ (e) Authorization for payment. (1) 
Materials or services needed to carry 
out contracts are to be obtained by 
land users. Contracts may provide for 
part or all of the cost-share payment 
for a practice or identifiable unit to be 
made directly to suppliers of materials 
or services. The materials or services 
must be delivered or performed before 
payment is made. 

(2) The contracting officer is to au- 
thorize payment for materials or ser- 
vices not exceeding: 

(i) The cost share of the material or 
service used, or 

(ii) The total cost share of the prac- 
tices or identifiable unit if requested 
by the land user. 

(3) The land user who purchases ma- 
terials or services to carry out a con- 
tract is responsible for them until the 
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district conservationist determines 
that the material or service was used 
for the intended purpose. If a material 
or service cost-shared by SCS is used 
for a purpose other than to carry out 
the contract, the land user is indebted 
to the United States for the cost of 
the misused material or service. This 
indebtedness is to be repaid to SCS as 
a refund or withheld from cost-share 
payments otherwise due the land user 
under the contract. 

(4) SCS has the right to inspect ma- 
terials or services and to take samples 
for testing. Inspections by SCS will 
not be necessary if SCS considers 
State inspection regulations adequate. 

(5) Materials or services must meet 
the quality standards as specified. SCS 
may make exceptions for materials or 
services that do not meet the stand- 
ards only if they will satisfactorily 
serve the intended purpose. SCS is to 
deduct from the cost-share payment 
the difference between the price of 
the materials or services specified and 
the actual value of the different mate- 
rials or services. 

(f) Division of cost-share payments. 
Federal cost-share payments made di- 
rectly to suppliers of materials or ser- 
vices are credited to the land user who 
was issued the authorization. The re- 
mainder of the cost share is credited 
to the land user who carried out the 
remainder of the practice or identifi- 
able unit. If more than one land user 
contributed to carrying out a practice 
or identifiable unit, the cost-share 
payment is to be divided proportion- 
ately according to the contribution 
made by each of the land users. Fur- 
nishing a landright or water right is 
not a contribution for cost-share pay- 
ment purposes. 

(g) Other aid. Non-Federal public en- 
tities may furnish all or part of the 
land user’s portion of the cost of ap- 
plying a practice or identifiable unit 
with no reduction in the Federal cost 
share. 

(h) Assignments and claims. Land 
users may not assign cost-share pay- 
ments except as provided under the 
authority of 31 U.S.C., section 203, as 
amended by 41 U.S.C., section 15. Fed- 
eral cost-share payments due any land 
user are not subject to claims for ad- 
vances except as provided in this sec- 
tion. 

Subpart E—Appeals and Violations 


§ 632.40 Appeals. 


(a) Before signing a contract. A land 
user may orally request the contract- 
ing officer or the district conservation- 
ist to reconsider decisions that would 
affect the contract before it is signed. 
However, requests for reconsideration 
of eligible conservation treatment, 
cost-share rate, average costs, or speci- 
fied maximum costs are not to be hon- 
ored. 
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(1) If oral agreement is not reached, 
the land user may make a written re- 
quest within 30 days after receiving 
notice of the oral decision. The con- 
tracting officer or the district conser- 
vationist is to notify the land user of 
the decision within 30 days after re- 
ceiving the written request. 

(2) If a land user is dissatisfied with 
the decision of the contracting officer 
or the district conservationist, he may 
file a written appeal with the State 
conservationist within 30 days after re- 
ceipt of the decision. The State conser- 
vationist’s decision is final. The land 
user is to be notified of the decision 
within 30 days after the appeal is 
filed. 

(3) If the land user fails to comply 
with the time limits for reconsider- 
ation or appeal as provided in para- 
graphs (a) (1) and (2), the decision of 
the contracting officer or the district 
conservationist is final. 

(b) After the contract is signed. Dis- 
putes pertaining to questions of fact 
under a contract, except contract vio- 
lations, that are not settled by written 
agreement are to be referred to the 
State conservationist for a decision 
within 30 days after refusal to sign the 
written agreement. The following ap- 
plies on disputes: 

(1) The State conservationist is to 
notify the land user, in writing, that 
the dispute will be considered on a 
specified date. This date is to be not 
less than 30 days after the land user 
receives the notice. 

(2) Within 30 days after. receiving 
the State conservationist’s notice, the 
land user may file a request to appear 
and present oral and other evidence. If 
the land user does not request an ap- 
pearance, the State conservationist is 
to decide the dispute on the evidence 
available to him. The State conserva- 
tionist is to inform the land user of his 
decision in writing. 

(3) Land users may appeal decisions 
of the State conservationist to the Ad- 
ministrator within 30 days after re- 
ceiving the decision. The State conser- 
vationist is to submit the record before 
him, which is to include his decision, 
to the Administrator within 20 days 


- after the land user’s appeal is received 


by the Administrator. He may also file 
a brief or statement with the Adminis- 
trator. The Administrator’s decision is 
final. The land user is to be notified of 
this decision in writing. 

(c) Filing of documents. A document 
is considered filed when it is received 
in the office of the person concerned. 


§ 632.41 Violations. 


(a) Actions causing violation. The 
following actions constitute violation 
of a contract by a land user: 

(1) Knowingly or negligently damag- 
ing or causing conservation treatment 
to be impaired. 


(2) Adopting land use or treatment 
that tends to defeat the program pur- 
poses during the period of the con- 
tract. 

* (3) Failing to comply with the terms 
of the contract. 

(4) Filing a false claim. 

(5) Misusing an authorization. 

(b) Effect of violation. (1) Contract 
to be terminated. (i) By signing a con- 
tract, the land user agrees to. forfeit 
all rights to further cost-share pay- 
ments under a contract and to refund 
cost-share payments received not to 
exceed the difference between the es- 
timated value of the land at time of 
entering into the contract and the 
value at time of termination, if the 
contracting officer, with approval of 
the State conservationist, determines 
that: 

(A) There was a violation of the con- 
tract during the time the land user 
had control of the land, and 

(B) The violation was of a nature as 
to warrant termination of the con- 
tract. 

(ii) The land user is to be obligated 
to refund cost-share payments and 
cost shares paid under authorizations 
not to exceed the difference between 
the estimated value of the land at 
time of entering into the contract and 
the value at time of termination. 

(2) Contract not terminated. (i) By 
signing a contract, the land user 
agrees to refund cost-share payments 
received under the contract or to 
accept payment adjustment if the con- 
tracting officer, with the approval of 
the State conservationist, determines 
that: 

(A) There was a violation of the con- 
tract during the time the land user 
had control of the land, and 

(B) The nature of the violation does 
not warrant termination of the con- 
tract. ‘ 

(ii) Payment adjustments may in- 
clude decreasing the rate of a cost 
share, deleting a cost-share commit- 
ment from the contract, or withhold- 
ing cost-share payments earned but 
not paid. The land user who signs the 
contract may be obligated to refund 
cost-share payments and cost shares 
paid under authorizations. 


§ 632.42 Violation procedures. 


(a) Scope. This section prescribes the 
regulations dealing with contract vio- 
lations. The Administrator reserves 
the right to revise or supplement any 
of the provisions of this section at any 
time if the action does not adversely 
affect the land user, or if the land user 
has been officially notified before this 
action is taken. No cost-share payment 
shall be made pending the decision on 
whether a contract violation has oc- 
curred. 

(b) Determination by contracting of- 
ficer. On notificaion that a. contract 


FEDERAL REGISTER, VOL. 43, NO. 189—THURSDAY, SEPTEMBER 28, 1978 





violation may have occurred, the con- 
tracting officer is to: 

(1) Determine, with the approval of 
the State conservationist, that a viola- 
tion did not occur or that the violation 
was of such a nature that no penalty 
of forfeiture, refund, or payment ad- 
justment is necessary. No notice is 
issued to the land user, and no further 
action is to be taken; or 

(2) Determine that a violation did 
occur, but the land user agrees to 
accept the penalty. If the land user 
agrees in writing to accept a penalty of 
forfeiture, refund, payment adjust- 
ment or termination, no further action 
is to be taken. The land user’s agree- 
ment to accept the penalty must be 
approved by the contracting officer 
and State conservationist. 

(c) Notice of possible violation. (1) 
When the State conservationist is no- 
tified that a contract violation may 
have occurred that may warrant a 
penalty of forfeiture, refund, payment 
adjustment, or termination, he is to 
notify, in writing, each land user who 
signed the agreement of the alleged 
violation. This notice may be personal- 
ly delivered or sent by certified or reg- 
istered mail. A land user is considered 
to have received the notice at the time 
of personal receipt acknowledged in 
writing, at the time of the delivery of 
a certified or registered letter, or at 
the time of the return of a certified or 
registered letter where delivery was re- 
fused. 

(2) The notice setting forth the 
nature of the alleged violation is to 
give the land user an opportunity to 
appear at a hearing before a hearing 
officer designated by the State conser- 
vationist. The land user’s request for a 
hearing is to be submitted in writing 
and must be received in the SCS field 
office within 30 days after receipt of 
the notice. The land user is to be noti- 
fied in writing by the hearing officer 
of the time, date, and place for the 
hearing. The land user is to have no 
right to a hearing if he does not file a 
written request for a hearing, or if he 
or his representative does not appear 
at the appointed time, unless the hear- 
ing officer, at his discretion, permits 
an appearance. A request for a hearing 
filed by a land user is considered-to be 
a@ request by ali land users who signed 
the contract. 

(d) Hearing. A public hearing is to 
be conducted to obtain the facts about 
the alleged violation. The hearing offi- 
cer is to limit the hearing to relevant 
facts and evidence and is not to be 
bound by the strict rules of evidence 
as required in courts of law. Witnesses 
may be sworn in at the discretion of 
the hearing officer. 

(1) The land user or his representa- 
tive is to be given full opportunity to 
present oral or documentary evidence 
about the alleged violation. Likewise, 
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the United States may submit state- 
ments and evidence. Individuals not 
otherwise represented at the hearing 
may be permitted, at the discretion of 
the hearing officer, to give informa- 
tion of evidence. The hearing officer, 
at his discretion, may permit witnesses 


* to be cross-examined. 


(2) The hearing officer is to make a 
record of the hearing so that the testi- 
mony can be summarized. A summary 


of the testimony may be made if both. 


the land user and the State conserva- 
tionist agree. A transcript of the hear- 
ing is to be made if requested by either 
the State conservationist or the land 
user within 10 days of the hearing. If a 
transcript is requested by the land 
user, the land user may be assessed 
the cost of a copy of the transcript. 

(3) The hearing officer is to close 
the hearing after a reasonable period 
of time if the land user or his repre- 
sentative is not present at the sched- 
uled time. The hearing officer may, at 
his discretion, accept information and 
evidence submitted by others present 
for the hearing. 

(4) The hearing officer is to furnish 
the State conservationist with a writ- 
ten report setting forth his findings, 
conclusions, and recommendations. 
The report is to include the summary 
of testimony or transcript made of the 
hearing and any other information 
that would aid the State conservation- 
ist in reaching his decision. 

(e) Decision by State conservation- 
ist. The State conservationist is to 
make a decision after considering the 
hearing officer’s report, including rec- 
ommendations of the conservation dis- 
trict board if any, and any other infor- 
mation available to him, including, if 
applicable, the amount of the forfeit- 
ure, refund, or payment adjustment. 
The decision is to state whether the 
violation is of such a nature as to war- 
rant termination of the contract. The 
State conservationist is to notify, in 
writing, each land user who signed the 
contract of his decision. The State 
conservationist may authorize or re- 
quire the reopening of any hearing 
before a hearing officer for any reason 
at any time before his decision. 

(f) Appeal to Administrator. Any 
land user affected by a decision of the 
State conservationist has the right of 
appeal to the Administrator. The 
appeal and any briefs or statements 
must be received in the Office of the 
Administrator within 30 days after the 
land user has received notice of the 
State conservationist’s decision. The 
State conservationist is to file a brief 
or statement in the Office of the Ad- 
ministrator within 20 days after the 
land user’s brief or statement is re- 
ceived there. The appeal is to be limit- 
ed to the records and the issues made 
before the State conservationist. The 
Administrator’s decision is final. The 
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decision is to be determined by the 
record before him and the issues pre- 
sented in the appeal, and the land user 
is to be notified in writing. 

(1) If the decision provides for termi- 
nation of the contract, it is to state 
that the contract is terminated, that 
all rights to further cost-share pay- 
ments under the contract are forfeit- 
ed, and that cost-share payments re- 
ceived under the contract are to be re- 
funded, but the refund is not to 
exceed the difference between the es- 
timated value of the land at time of 
entering into the contract and the 
value at time of termination. The deci- 
sion is to state the amount of refund 
and method of payment. 

(2) If the decision does not provide 
for termination of the contract, the 
land user may be required to make a 
refund of cost-share payments or to 
accept payment adjustments. The de- 
cision is to state the amount of re- 
funds of cost-share payments or pay- 
ment adjustments. In determining 
amounts of refund or payment adjust- 
ments, the following are to be consid- 
ered: 

(i) The extent of the violation. 

(ii) Whether the violation was delib- 
erate or the result of negligence or was 
caused by circumstances beyond the 
control of the land user. 

(iii) The effect on the program if no 
refund or payment adjustment is re- 
quired. 

(iv) The extent to which the land 
user benefited by the violation. 

(v) The effect of the violation on the 
contract as a whole. 

(vi) Other considerations including 
the appropriateness and reasonable- 
ness of the refund or payment adjust- 
ment. 


Subpart F—Environment 


§ 632.50 Environmental assessment. 


(a) Environmental assessment is an 
integral part of planning used by SCS 
in developing each reclamation plan 
under this program. Planning includes 
site inventory and analysis, evaluation 
of reasonable alternatives, and identi- 
fication of significant environmental 
impacts. Major points in planning 
when SCS or the land user can make 
decisions’ concerning further action 
are: 

(1) After an evaluation of the appli- 
cation for program assistance to verify 
eligibility, land user objectives, and 
priorities for funding. 

(2) After a site-specific inventory 
and analysis to evaluate feasible treat- 
ment alternatives, costs, and environ- 
mental impacts. 

(3) After development of an accept- 
able reclamation plan as a basis for 
contract. 

(4) Before the signing of a mutually 
acceptable contract for financial cost- 
share assistance. 
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(b) The scope and complexity of the 
assessment is to be consistent with the 
scope and complexity of the proposed 
reclamation. 

(c) An interdisciplinary team, con- 
sisting of SCS and/or other cooperat- 
ing agency personnel as needed, is 
used in making the assessment. 

(d) The Responsible Federal Official 
(RFO) is to use the environmental as- 
sessment to make a decision concern- 
ing the need to prepare an environ- 
mental impact statement (EIS) in ac- 
cordance with § 632.52. 


§ 632.51 Accord with environmental laws 
and orders. 


(a) A final program EIS is available 
in compliance with section 102(2)(c) of 
the National Environmental Policy 
Act of 1969 (NEPA). This statement 
discloses the cumulative program im- 
pacts that significantly affect the 
quality of the human environment. 

(b) The program is to be conducted 
in accordance with other laws and Ex- 
ecutive orders concerning environmen- 
tal protection. 

(c) Channelization of streams is pro- 
hibited under this program. Channel- 
ization as used herein means the over- 
all widening, deepening, realining, or 


RULES AND REGULATIONS 


constructing a nonvegetative protec- 
tive lining over all or part of the pe- 
rimeter of a perennial stream channel 
as described in SCS Channel Modifica- 
tion Guidelines, Part B, Items 4, 5, 6, 
and 7, as published in the FEDERAL 
REGISTER on March 1, 1978 (43 FR 
8278). 


§ 632.52 Identifying typical 
action. 


(a) The RFO will analyze the envi- 
ronmental assessment of the proposed 
action to determine which of the fol- 
lowing classes of action applies. This 
determination will be recorded and 
will be available to the public on re- 
quest. 

(1) Actions not requiring a site-spe- 
cific EIS. All proposed actions and 
their impacts that are determined to 
be adequately discussed in the pro- 
gram EIS or determined not to be 
major Federal actions will not require 
a site-specific EIS. However, if the as- 
sessment reveals that thése proposed 
actions will have significant adverse 
effects on the quality of the human 
environment, the RFO will: 

_(i) Modify the action to eliminate or 
mitigate the significant adverse im- 
pacts, or 


classes of 


(ii) Withdraw further Federal assist- 
ance if significant adverse impacts 
cannot be eliminated or mitigated. 


(2) Actions requiring a site-specific 
EIS. A site-specific EIS is required for 
proposed actions if their. impacts are 
not adequately discussed in the pro- 
gram EIS, and the proposal is deter- 
mined to be a major Federal action 


significantly affecting the quality of 
the human environment in accordance 
with § 650.7(b) of this chapter. When a 
decision is made to prepare an EIS, a 
Notice of Intent will be published in 
the FEDERAL REeEGIster. The content 
and format of the EIS is to be consist- 
ent with the format of the program 
EIS and use scoping and tiering tech- 
niques to focus on the significant envi- 
ronmental issues. 


(3) Actions excluded from the EIS re- 
quirements. Those actions taken to 
prevent loss of life or property under 
the extreme danger provisions of pri- 
ority 1 as described in § 632.12. These 
actions are determined by a limited 
environmental assessment that reason- 
ably identifies the possible loss of life 
or property. 


(FR Doc. 78-26963 Filed 9-27-78; 8:45 am] 
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